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1. Executive Summary
Considering that the proportion of actual expenditin 2009 arising from public procuremegnt
contracts accounted for 9.8% of the GDP, publicprement provides for an important part| of
the Lfltvian economy. The public procurement cotgrat 2007 even accounted for 17% of the
GDP:

Considering the economic proportion of public precoent it is of utter importance for the
further positive development of the national ecogpdhat public procurement is conducted in Ijne
with the underlying principles for public procuremieeffective in the European Union (the
principle of transparency, the principle of nonedisiination, the principle of equal treatment, the
principle of mutual recognition and the principlieppoportionality) and pursuant to the purpoges
specified under Section 2 of the Public Procurerhemt (PPL):
1) to ensure openness of the procurement procedure;
2) to ensure free competition for the suppliers, alé ageequal and fair treatment thereof;
3) to ensure efficient utilisation of state and loggvernment funds by reducing the
contracting authority’s risk to the minimum.

The FICIL Public Procurement Issues Group arrivetha conclusions regarding the necessary
changes to the public procurement regulation ireofd provide better compliance with the

underlying principles of public procurement and s provided by the PPL, which would|in
their turn improve the business environment in laatand contribute to the reduction of the
proportion of “black economy”.

The FICIL expresses gratitude to the represenwtifehe Ministry of Finance and Procurement
Monitoring Bureau (PMB) for their participation tie meetings of the Public Procurement Isgues
Group and explanations of the public sector pasitibhe discussions during the meetings
significantly contributed to the formulation of thproposals described hereunder, with
consideration of the position of both private andlc sectors.

2. Recommendation/Suggestions
Having evaluated the existing public procuremegulation in Latvia, FICIL has concluded tHat
the following changes are necessary in the fudteted areas of public procurement regulation:

l. IMPROVEMENT OF THE QUALITY OF THE PROCEDURE

1.1. Availability of Information

! Summary of Statistical Reports Regarding PublicBrement in the Republic of Latvia in 2009,
http://www.iub.gov.Iv/files/upload/2010_statistiskmarskatu_apkopojums.pdf
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1)

2)

1.1.1. Timely availability of the information regarding th e planned procurement

1.1.2. The scope of the information regarding the procurerant procedure results

FICIL proposesntroduction of relevant amendments to the PPL, preiding for that:

the PIN is published with respectatl increased complexity procurement procedure$

(e.g. procurement requiring complex technical sohg or purchases of extensive sc

that call for the preparation of such technicaldenwhere additional investigation

necessary, as well as procurement where certatiosg®f the technical tender requ

innovative work), except where the negotiated pdaces are applied without pri

publication of the contract notice regardless oéthlr:

a) the contracting authority applies the shortenedeesubmission term;

b) over the next 12 months the total contract pricepublic procurement reach tho
indicated in Articles 2.5 and 2.6 of the CabinetMihisters Regulations No. 51

“Regulations on the Public Procurement ContracteéPfihresholds” (Contract Prig¢

Regulations);
in the PIN information is provided with respecteach procurement procedure, indicat
the expected scope and contract price.

By means of the relevant guidelines PMB should mtenthe practice that the pub
procurement sections in the contracting parties®riret webpages are easy to find for
comprehendible by the suppliers. The contractinthaities should publish in thes
sections not only the PIN but also the public prement plans to the extent possible.

FICIL proposes introduction of respective amendmeaiso to the Cabinet of Ministe
Regulations No. 171 of 6 March 2007 “The Procedard’lacement of Information on tf

Internet by Contracting Authorities” where Articlé.13 provides that “information on tl]\e

public works, supply and service contracts entenéd by the contracting authority
writing should be included (according to the samptevided in Annex 1 of theg
Regulations) in the Section “Public Procuremen®ICIL recommends indication in
the Regulations of the Cabinet of Ministers that iformation on the planned

procurement (the PIN and public procurement planswhere available) should also b¢

included in the Section “Public Procurement” of the contracting authority’s
webpage.

FICIL suggests that in its communication with suggd PMB should inform them on th
option, specified by Section 18 Paragraph one efRRL, for the interested suppliers
request the contracting authority to issue for sh@pliers the technical specificatio
which the contracting authority intends to applyttie contracts in respect to which
PIN has been published.

FICIL recommends supplementation of Article 18.13 b the Cabinet of Ministers
Regulations No. 698 “Regulations Regarding the Contents of Bublic Procuremen
Notices and the Procedure of Preparation Therspg&cifying that the notice on thg
procurement results should also indicate the partiglar subcontractors attracted by
the tenderer for the performance of the contract,quoting the specific contract pric
and the part of the procurement for which each sntoactor agreement will be enter
into. Moreover, the winning tenderer should alsdljgise information on the cases
substitution of subcontractors and the newly attésubcontractors as a result thereof,

Section 35 Paragraph four Clause 10 of the PPLIdradso be amended, specifying tf
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contract or framework agreement that the winningdéger has planned to transfer
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subcontractors, by indicating specific subcontrecttnd specific contract prices and the
part of the procurement for which each subcontraajoeement will be entered into.

1.2.Qualification of Subcontractors

e FICIL believes that for the purposes of effectivelisation of the state and lochl
government funds by reducing the contracting parntigk to the minimum, it is necessary
to make the above clause more specific throughrm@teng that theprovisions of
exclusion of tenderers and candidates stipulated bection 39 Paragraph one of thg
PPL refer also to the attracted subcontractors.

U

1.3.Meeting of the Interested Suppliers (MIS)

e FICIL suggests amendments to Section 55 Paragrapme of the PPL which would
determine that:

1) the contracting authority should organise MIS nolyaupon its own initiative, but alsp

after receiving proposals thereof from at leastt@rested suppliers;

2) minutes of the MIS should be taken and the infoimmaprovided by the contracting

authority/procurement commission during the MI®irsding on the contracting authority.

1.4.Passing the Decision Regarding the Procurement Predure Qualification Results

e FICIL recommends supplementing Section 37 of thd. Ry stipulating thatthe
procurement commission must pass the decision regiing compliance of the
candidate in a restricted procedure with selectiormriteria within 1 month or a shorter
period after the date of submission of applicationsat the same time ensuring that the
decision is passed before expiry of the certificadesubmitted by the candidatesThe
above term may be extended provided the contraetitigority presents a material reagon
thereof.

1.5.The Preferable Form of the Submitted Documents (céfications, CV)

e FICIL proposes tadevelop model forms for the documents most often atuded in
tenders that will be included in separate recommendatid@geloped by the PMB which
will be referred to in the PPL and deviation frorhigh by the contracting authority shoyld
be reasoned in each particular case.

e In addition FICIL proposes to oblige PMB to summarthe most frequent procurement
procedure errors arising in its practice and thestjans most frequently asked by the
contracting authorities and suppliers and the arsweovided by the PMB in relation {o
the procurement procedure, including the submitteduments. It is advisable to place
such summary of information in the Internet webpafehe PMB. It will improve the
understanding of both the contracting authoritied genderers with respect to a correct
procurement procedure, the submitted documents a@thér issues related to the
procurement procedure.

1.6.0Obtaining Information from State/Local Government Authorities

e FICIL suggests amendments to Section 37 parag@phof the PPL, stating thétis the
obligation of the contracting authority to verify the necessay information at the
competent authority, publicly available databasesoother publicly available sources.
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1.7.Development of the List of Qualified Suppliers

e FICIL proposes development af list of qualified suppliers for participation in publi
procurement procedures. Such list would comprise #uppliers which, havin
participated in procurement procedures for a paerctime (for example, over thrge
years), have proved that the provisions of exclugiicated in Section 39 of the PPL are
not attributable to them. Thus, when participatimgprocurement procedures after be|ng
included in the list of qualified suppliers, theoab suppliers would not have to prove
repeatedly that what is stated in Section 39 of RRL is not attributable to them.
Maintenance of the list of qualified suppliers wibdle the competence of the PMB and
suppliers would be included in the list on the badi their applications, provided they
could prove their compliance with the above crétefihe conditions of exclusion of
tenderers/candidates indicated in Section 39 ofRR& were not attributable to thgm
during participation in public procurement procestuin the previous three years) gnd
such compliance has not been justly disputed byraciing authorities or third parties. |A
supplier might be excluded from the list if compla with any of the tenderer/candidate
exclusion conditions indicated in Section 39 of BfeL is established. A supplier may |be
repeatedly added to the list after lapse of the pexiod of three years during which the
supplier must conduct its business so that theitiond of exclusion from participation in
procurement procedure indicated in Section 39 ef RfPL do not apply. Furthermote,
FICIL considers that the suppliers to be includedhie list of qualified suppliers could pe
divided in 3 groups on the basis of the size ofgheplier — 1) natural persons and small
enterprises; 2) medium enterprises and 3) largergnges.

e At the same time FICIL also supports the initiatofethe Ministry of Finance, the State
Revenue Service (SRS), Employers’ ConfederatioaiZia and Latvian Chamber of
Commerce and Industry for the performance of tlsggament set forth under the “blagk
economy” combating and fair competition provisidarpto launchthe pilot project of
the introduction of the list of reliable businessegthe White List). FICIL joins the
initiative to develop the White List whereby the copanies included therein would
enjoy eased requirements in relation to the submigm of selection documents fo
procurement procedures.In this way the suppliers would not have to confitheir
compliance with those qualification requirementdemthe PPL the compliance with
which is already proved by the fact of being listedhe White List, e.g. with regard o
relevant payment of taxes.

1 FACILITATION OF COMPETITION
2.1. Minimum Number of Tenderers

e FICIL proposes to supplement Section 37 of the PPLspecifying that an open
procedure is deemed valid provided at least two telerers which comply with all the
gualification requirements have submitted their terders thereto. If a tender has begn
submitted by only one tenderer, the contractindp@nity should be able to prove in order
to deem the procedure valid that a sufficient nundiesuppliers is not available on the
market and that the qualification requirements haff tender regulations are objectively
justified with the object of procurement and neefithe contracting authority.

e Within the scope of monitoring procurement procesuPMB should control the cases
where only a single supplier submits tenders fergtocurement procedures organiseq by
a particular contracting authority.

e PMB should likewise by means of relevant guidelifeaslitate the practice whereby tie
contracting authority informs the professional migations of a particular sector on the
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procurements planned for that sector, thus malkegprocurement information availaljle
within the scope of the entire sector and achiewngrger number of tenderers for the
procurement procedures.

2.2. Criteria of the Financial Capacity of the Supplier

e FICIL proposes to include the principle indicated n Article 44 Clause 2 of the
Directive 2004/18/EC of the European Parliament anthe Council stipulating that the
minimum financial capacity required in relationagarticular contracthould be related
and proportionate to the subject-matter of the partcular contract, in Section 41 of
the PPL, thus achieving legal predictability and m&ing the scope of financial
requirements clearer for the contracting authority.

2.3. Average Remuneration of Employees

e FICIL recommends deletion of Section 39 Paragraph @e Clauses 6-9 and Section 39
Paragraphs 6 and 7; to amend Section 39 Paragraph By deleting reference to
Section 39 Paragraphs 6 and 7 of the PPL; and to e Clause 17 of Transitiona
Provisions, as well as to introduce the relevant eimges to other provisions of the
PPL. The mentioned PPL Paragraphs refer to the exclusiartandidates and tendergrs
from the participation in a procurement proceddirthé monthly remunerations of their
employees are lower than 70 percent from the aeeragunerations in the particular
country during the period prescribed by PPL in tégpective area according to NICH 2
Rev. two sign level.

[l CONTROL OF PERFORMANCE OF PROCUREME NT CONTRACTS

e FICIL recommends supplementing the PPL by specifyig that in the event of
material amendments to the contract the contractingquthority should organise a new
procurement procedure. Explanation of the material amendments to the eshtshould
be developed as the PMB guidelines.

v LIABILITY FOR VIOLATIONS OF THE PROC UREMENT PROCESS

e FICIL recommends to supplement the descriptions othe violations indicated in the
Latvian Administrative Offences Code with the desdptions of violations regarding
evasion of conducting the procurement procedure andhadequacies related to the
control of the performance of the awarded procuremet contracts.

e FICIL believes that taking into account the impoda of the public procuremept
procedures and relevant performance of contradis respect to due utilisation of state
and local government fundthe scope of the administrative penalties specifiein the
Latvian Administrative Offences Code is unreasonalyl low. Consequently,FICIL
suggests a considerable increase of the specifiedha@nistrative penalty (the fine) and
to replace the warning as a measure of penalisatidor violations in the area of public
procurement with deprivation of the entittlement to occupy certain offices (for
example, a prohibition to work as a member of the mcurement commission).

e FICIL agrees to what is mentioned in the letter Ne2-01/1832 of the Corruption
Prevention and Combating Bureau, dated 2 March 28@d@ressed to the State Secrefary
for the Ministry of Finance [tinS Bicevskis that “an adequate mechanism of determiphing
liability would not only serve as a measure of gisa#ion for the guilty person, but also fas
a measure of prevention of the guilty person oepfbersons from committing further
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offences. Thus, inevitability of penalisation foilokations committed within the publi
procurement process would serve as an effectiveeptere measure”.

[¢)

¢ FICIL considers that the PMB as the central supengory body with regard to public
procurement in Latvia should be granted the right b impose administrative penalties
for violations of the public procurement.

Vv FUTURE INOVATIONS
5.1. Experts
5.1.1. Experts in procurement commissions

e FICIL suggestsestablishing an independent institute of professial procurement
experts (Procurement Expert Council). Persons with spekirawledge in particulay
industries (construction, medicine, IT, road traspetc.) will work at this organisation.
Only persons with relevantly high qualification wibe permitted to work at the
organisation (persons with relevant higher eduoatad professional qualification and
also with flawless reputation). The members of Bnecurement Expert Council could pe
both Latvian and foreign experts with relevant dications.

e The contracting authority in its turn will be ol#ig to attract experts from the Procurement
Expert Council for specialised procurements excepdhe specific estimated contract
price thresholds. Furthermore, in such cases expeilt be granted all rights of the
member of the procurement commission in the proadsshe development of the
procurement documentation and in passing the @ecisn the selection of the particular
tender.

5.1.2. Experts at the PMB complaints examation commissions

e FICIL recommends introduction of respective amembsido Section 82 of the PPL,
specifying that in the cases where the object ef phocurement is not related to the
professional qualification of the PMB officials gtf?MBis obligedto invite a procuremerjt
specialist or expert. In addition, in such case gpecialist or expert participates at the
meetings of the PMB’s complaints examination consmiswith the voting rights.

5.2. Establishing an Electronic Platfan for Organisation of Procurements

e FICIL recommends introduction of respective amendmats to the PPL to increas¢q
the application of the electronic procurement procss by transferring gradually to the
completely electronic public procurement.

3. Rationale
| IMPROVEMENT OF THE QUALITY OF THE PROCEDURE

1.1. Avalilability of Information
1.1.1.  Timely availability of the information regarding th e planned procurement

The effective public procurement process obligesdbntracting authority to publicise particular
information regarding the particular procuremendgedure before the commencement of |the
procurement procedure only in the case establishddr Section 26 of the PPL — publication of
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the notice regarding the contract by means of whiah procurement procedure is already
announced — thus, maximum 52 days remain untilsti@nission of proposals according|to
Section 29 Paragraph two of the PPL.

Chapter IV of the PPL “Provisions of Announcemendl &ompliance with Openness” stipulate
provisions regarding the informing the public ore thlanned procurement and procurement
procedures. Section 25 of the Law specifies prowssifor the prior information notice (PIN),
studying of which is the only possibility for thegpliers to obtain information regarding the
planned procurement prior to the announcement ehared application of the respective term for
the submission of proposals.

Section 25 Paragraph one of the PPL prescribeshtbatontracting authority publishes the PIN as
provided for by Section 28 of this Law at least @@cyear or publishes the same in the buyer’'s
profile. Publication of the above notice is mandatory onlyn the case the contracting
authority applies the shortened proposal submissiorterms as provided for by Section 239
Paragraph eight of this Law (proposal submissiom te 36 days, but in especially urgent casgs —
22 days for open and restricted procedures), exoéygre the negotiated procedure applies
without prior publication of the notice regardirigetcontract.

According to Section 25 Paragraph one of the PR fallowing information shall be included jn
the PIN:

1) for public supply and service contracts —tibtal estimated contract priceof the contracts o
framework agreementhat the contracting authority intends to award within the next 12
months with respect to a particular group of produds or category of servicegwith reference
to the common procurement vocabulary (CPV)] pursuanSchedule 2 Part A of this Layy,
provided the total estimated contract price of ¢hesntracts or framework agreementd V4
527 325 or above

=

2) for public works contracts the general description of the contracts or framewdk
agreements that the contracting authority intends @ award within the next 12 months
provided the total estimated contract price of ¢hesntracts or framework agreementd \4.
3 406 520 or above

The contracting authority submits the PIN for publication at the PMB’s webpage of
publishes it at the buyer’'s profile (webpage of the contracting authorpublicly available on
the Internet) immediately after the adoption of flanned annual budget — with regard to [the
public supply and service contracts, and within #mertest practicable term after passing a
decision regarding the need to conduct the procemérprocedure or award a public works
contract or framework agreement — with regard éphblic works contracts.

The above provisions of the PPL comply with thedpaan Parliament and Council Directive
2004/18/EC of 31 March 2004 (the Directive) andtipalarly with Article 35 Paragraph ong.
Article 2 of the preamble of the Directive shoule tonsidered though, which provides for that
the award of contracts concluded in the MembereStah behalf of the State, regional or Igcal
authorities and other bodies governed by public éafities, is subject to the compliance to the
principles of the Treaty, in this case particularlyansparency.

According to the experience of suppliers, obtainthg information regarding the particular

procurement according to Section 26 of the PPLaguently too delayed to prepare a relejant
tender. This especially refers to complex procur@mevhere preparation of a quality tengler
requires considerable funds and attraction of ciefftly qualified experts. If the notice of the
contract is published 52 days prior to the tendémnsssion deadline, the suppliers, especially in
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the event of complex procurement, may experiencesiderable difficulties to attract the
necessary funds for the preparation of a qualitgée and participation in the procurement within
the above term, although, if having been informadh® procurement earlier, the supplier cquld
have provided all the necessary funds for the @p#iion in the procurement procedure and in|the
case of the award of the contract — for due perémce thereof.

1.1.2. The scope of the information regarding the procurerant procedure results

In line with Section 27 Paragraph one of the PRLdbntracting authority submits for publicatipn

the notice regarding the procurement procedurdtseisuthe event of the decision on the awarg of
the procurement contract or framework agreementtesmination or suspension of the
procurement procedure. Section 28 Paragraph orteeoPPL provides that the contents of the
above notice is specified by the Cabinet of Ministe

Subject to what is stated in the PPL, on 27 July02he Cabinet of Ministers issued Regulatipns
No. 698 “Regulations Regarding the Contents of Ehblic Procurement Notices and fthe

Procedure of Preparation Thereof” which, among rothangs, determines the contents of fhe
notice on the public procurement results. ArticB1B of the Regulations provides that the notice
on the public procurement procedure’s results éosit@an indication to the winning tendererfs
planned subcontractor agreements with third paréad the information related thereto (contract
price and the part of the contract for which subttaator agreements will be entered into wjth
third parties).

The present regulation, however, does not provide of the indication of specific
subcontractors. FICIL considers that for the purposes of reducirdat¢k economy” it ig
necessary to apply the principle of transparencw twider extent, thus providing the market
participants with the opportunity to express theminions regarding the qualification of the
attracted subcontractors and the actual capa@tgdh to perform the procurement contract.

1.2. Qualification of Subcontractors

Section 39 Paragraph one Clause 11 of the PPLIatgsuthat the provisions of exclusion|of

tenderers and candidates stipulated in Paragraphobmhis Section shall apply to the pergon
indicated by the tenderer or the candidate on wltapacity the tenderer or candidate relies to
confirm that its qualification corresponds to tleguirements set forth in the notice on the confract
or the documents of the procurement procedure tli@®ipurposes of effective utilisation of the

state and local government funds by reducing tmeracting authority’s risk to the minimum, the
provisions of exclusion should refer also to the aticted subcontractors.

1.3. Meeting of the Interested Suppliers (MIS)

Section 55 Paragraph one of the PPL stipulates ithéite contracting party has planned
convening a meeting of interested suppliers (MH&ntthe time and venue thereof is indicatef in
the open procedure’s regulations or the restriptededure’s invitation. The meeting should|be
organised at least 10 business days before theamgpehtenders. The contracting authority will
provide additional information and answer any goestraised during the meeting.

FICIL considers thatace-to-face (or telephone-conference or video-carence) meetingsare
a good way of specifying information regarding tkabject of the procurement and the
procurement procedure for the interested suppl{stgpliers who have obtained the open
procedure’s regulations or received the restricjgdcedure’s invitation) through direct]y
contacting the contracting authority’s represewéstiand thus avoiding the risk of submitting|an
inadequate tender due to incorrect understandingpeofrequirements of the tender regulatigns.
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Therefore,obtaining of accurate information regarding the subject of procurement, the temder
regulations and the procurement proceduik provide for the situation where as many ag
possible adequate tenders will be submitted for th@rocurement procedure thus boosting
competition and the achievement of the aims spetifi Section 2 of the PPL.

1.4. Passing the Decision Regarding the Procurement Predure Qualification
Results

PPL does not prescribe a particular period of tiangpassing the decision regarding the results of
candidate selection under restricted procedure.

Absence of such term may lead to a situation whentd extended actions by the procurenjent
commission the data regarding the candidate’s figation criteria cease to be valid (the
certificates issued by state authorities do notesgnt the latest data regarding the candidate, as
they change during the selection process).

1.5. The Preferable Form of the Submitted Documents (céifications, CV)

Presentlythere does not exist any particular regulation regeding the requirements of the
form of different documents, for instance, the description of the course f&f ¢if the attracted
persons (CV), certifications, etc. As a result digpp tend to make mistakes and submit the alhove
documents in the form that is not compliant witke thontracting authority’s requirements.

Consequently, the particular supplier is excludednfparticipation in the procurement procedure
and the submitted tender is deemed inadequatehelfircompliance with the requirements

regarding the form is the only reason for the ating authority not to examine the tender of|the
particular tenderer, there is a risk that due mairgor inadequacy the contracting party may los¢ an
opportunity to acquire quality supplies/servicegkgofor the lowest price. In this situation the

aims of PIL indicated in Section 2 thereof are canplied with.

1.6. Obtaining Information from State/Local Government Authorities

Section 37 Paragraph four of the PPL states a gkermminciple whereby in selecting
tenderers/candidates, as well as verifying and singahe tendethe contracting authority may
verify the necessary information at a competent atmority, in publicly available databases or
other publicly available sources.In the cases when the contracting authority hasimdéd
information in this manner the respective tenderarzandidate may submit a certificate or another
document regarding the respective fact if the mi@tiion obtained by the contracting authofity
fails to reflect the actual situation.

Considering the above formulation of Section 37aBeaph four of the PPL, the contracting
authority may impose on the tenderer/candidate dbkgation to submit information from
state/local government authorities in the form drtiicates. Taking into account that
state/local government authorities are bodies goveed by public law and as such they
operate within a unified system, they also exchangmformation among themselves.To
oblige the supplier to submit to the contractinghatty (a state/local government authority) a
certificate from another state/local governmentartity means to oblige the supplier to perfgrm
the function of an intermediary — a data carri@mong the members of the public administration
structure.

Considering the aforesaid, FICIL believes that saébrmation carrier function, among others, in
the procurement matters, should be performed bypth#ic sector authorities themselves and
among themselves.
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1.7. Development of the List of Qualified Suppliers

Considering the initiative included in the formerentioned FICIL position papers to provide
positive incentives for the entrepreneurs to cohthwir business so as to reduce to the minifpum
the proportion of “black economy” in the countryCH_ believes that it is possible to apply such
initiatives also in the area of public procuremd@HCIL therefore proposes developmentadist
of qualified suppliersfor participation in public procurement procedures.

At the same time FICIL also supports the initiatofehe Ministry of Finance, the State Revenue
Service (SRS), Employers’ Confederation of Latvial d.atvian Chamber of Commerce and
Industry for the performance of the assignmentf@eh under the “black economy” combating
and fair competition provision plan to launttte pilot project of the introduction of the list of

reliable businesses (the White List)According to the information available on the welppaf
the Ministry of Finance, major businesses which ehao far correctly fulfilled their ta
obligations towards the State will participatelie pilot project on the voluntary basiSuch listg
of reliable businesses are available in 10 EU MerShates. The lists also comprise requirements
following from the public procurement regulatioristioe respective countries, for example, with

respect to compliance for performance of profesdioperation, economic and financial standing

and technical and professional capadity.

Pal

1 FACILITATION OF COMPETITION
2.1. Minimum Number of Tenderers

PresentlyPPL does not specify the minimum number of tenders over the entire period of
the procurement procedure. Therefore there are situations when a single temdie being
evaluated during the tender evaluation stage acll situation does not facilitate free competitjon
of suppliers.

Section 37 Paragraph six of the PPL provides thdheé cases of the negotiated procedure with
publication of a prior notice regarding the contrdbe restricted procedure and the competitive
dialogue the contracting authority may estimatadmance the number of candidates to be in\ited
for the negotiations, submission of tenders origigdtion in the competitive dialoguen the
condition that the sufficient number of relevant cadidates is available.Paragraph seven of
the same Section states that in the event of thiaged procedure the contracting authofity
invites at least five candidates. If the negotigbedcedure with prior publication of the notice
regarding the contract or the competitive dialoguexercised, the contracting authority invite$ at
least three candidatds. any case the number of candidates should be sidient for ensuring
competition.

The same principle should be applied even moreosdhe open procedure, where in ordef to
ensure at least the minimum competition not leaa tvo tenderers should participate.

Preparation of relevant tender regulations thaicatd such properties of the procurement oljject
that are objectively necessary for the contractughority, which at the same time do not
unreasonably restrict competition, is crucial foe £xpansion of the range of suppliers. To engure
the development of such regulations the procurem@mimission must be competent in the seftor
for which the respective procurement is conducliethe employees of the particular contract{ng
authority — the members of the procurement comuonissi are not competent in the respectgive
sector, such procurement commission must exersigntitiement to invite experts to work in the

2 http://www.fm.gov.lv/?lat/aktualitates/jaunumi/5@I0
3 List of Reliable Businesses. Ministry of FinanBéga, 2011
http://www.fm.gov.lv/preses_relizes/dok/2011022kzentacija-1.pdf
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procurement commission as provided for by Sectb®aragraph two of the PPL.

Moreover, the necessity to receive tenders froneadt two tenderers which are able to conjply
with the qualification requirements would reduce tisk that the contracting authority includes
such qualification requirements in the tender ratyoihs that cannot be objectively justified wjth
the object of procurement and that can practicalycomplied with by a single tenderer, thus
planning participation of a single tenderer alreadyadvance and consequently — lack| of
competition in evaluating the tenders. The requaenof tenders by at least two tenderers in gpen
procedure would likewise improve the competitiomditions among the tenderers and stimulate
the contracting authority to rely more heavily dw fcriteria of evaluation of the technical gnd
financial tender rather than the qualification regments. These benefits would in their tlirn
provide for tenders that are essentially closeth® contracting authority’s needs and for the
procurement results of a higher quality.

2.2. Criteria of the Financial Capacity of the Supplier

Section 41 Paragraph one of the PPL prescribesvthes in which a supplier may confirm
compliance of its financial standing with the cawting authority’s requirementshe PPL does
not, however, specify what requirements the contrdimg authority may set forth for the
financial standing of the supplier. The provision of the mentioned requirements woulowa
achieving legal predictability and making the scagefinancial requirements clearer for the
contracting authority.

2.3. Average Remuneration of Employees

Since 1 October 2010 amendments to the PPL aretigewith regard to Section 39 of the PPL
“Provisions for Exclusion of Tenderers and Candidgtnamely, regarding Section 39 Paragrpph
one Clauses 6-9 (hereinafter referred to as theiffons) that prescribe the following:

»(1) The contracting authority shall exclude a teretesr a candidate from further participatign
in the procurement procedure and will not examime tenderer’s tender in any of the followipg
cases: [...]

6) the average monthly remuneration of the emplyéa candidate or tenderer registered in
Latvia (location of the permanent place of resid@nover the first three quarters of the year
within the period of the last four annual quartdrsfore the date of submission of the tendef or
application is less than 70 percent of the averageuneration of employees in the country within
the above period in the respective industry accaydio the two-digit level of NACE Rev| 2
classification on the basis of the data summarisgdhe State Revenue Service published in the
Internet webpage of the State Revenue Service. eMher candidate or tenderer has begen
registered as a taxpayer during the period of |&stir annual quarters before the date |of
submission of the tender or application, the averagonthly remuneration of the employges
within the period from the month following the iEgation to the date of submission of the ter{der
or application are considered;

7) one twelfth of the declared taxable income froperating activities of a candidate or
tenderer — a natural person whose permanent pldoesidence is in Latvia and who does pot
employ other persons and is registered as perfagnaperating activities - within the year for
which the annual income return should be filed éssl than 70 percent of the avergge
remuneration of employees over the first three tprarof the year within the period of the last
four annual quarters before the date of submissibthe tender or application in the respect|ve
industry according to the two-digit level of NACEWR 2 classification on the basis of the data
summarised by the State Revenue Service publishibd Internet homepage of the State Revénue
Service;

8) the average monthly remuneration of the empkydea candidate or tenderer registered
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abroad (location of the permanent place of resi@g@nmuver the first three quarters of the yegar
within the period of the last four annual quartdrsfore the date of submission of the tendef or
application is less than 70 percent of the averagmauneration of employees in the country in
which the candidate or tenderer is registered (toma of the permanent place of residenge)
within the above period in the respective indusitgording to the two-digit level of NACE Re\. 2
classification. Where the candidate or tenderer basn registered as a taxpayer in the respegtive
foreign country during the period of last four amhguarters before the date of submission of|the
tender or application, the average monthly remutieraof the employees within the period frpm
the month following the month of registration tce tdate of submission of the tender|or
application are considered,;

9) one twelfth of the declared taxable income froperating activities of a candidate or
tenderer — a natural person whose permanent pldceesidence is abroad and who does hot
employ other persons and is registered as perfagnaperating activities - within the year for
which the annual income return should be filed éssl than 70 per cent of the avergge
remuneration of employees in the country in whighdandidate’s or tenderer's permanent place
of residence is located over the first three quartef the year within the period of the last fqur
annual quarters before the date of submission ef tdnder or application in the respective
industry according to the two-digit level of NACEWR2 classification; [...]“

The purpose of these Provisions was achievethat the probability of the suppliers who pay
“under-the-table wages” become parties to publiatacts is made as low as possib{itial
Impact Assessment Report (Abstract) for the CabioktMinisters Regulations No. 761
“Regulations Regarding Surveying, Preparation amdbliPation of the Information on the
Average Remunerations and Declared Annual Taxalclenhe”).

The provisions introduced by the above amendmentdiesuld be deleted from the PPL due tg
the following reasons:

1. The Provisions contradict the provisions of theebiive which determine the grounds for
exclusion of candidates/tenderers. The Court diicRisf the European Communities has
concluded that the Directive does not prohibit axNder State to provide other grounds [for
the exclusion from participation in addition to theohibition to participate contained fn
the Directive, however:
- the objective thereof should be ensuring compkanith the principle of equal treatmgnt
and transparency, and
- unless such measures exceed what is necessatljigye this objective.

The purpose of the amendments was combating “ldackomy”, which does not comply
with the objectives of additional grounds for exsttin indicated in the Directive.

In examining a case the Court has also indicated tG@ommunity law precludes |a
national provision which, while pursuing legitimaibjectives of equality of treatment pf
tenderers and transparency in procedures for tlaedaaf public contracts, lays down an
absolute prohibition on simultaneous and compepagicipation in the same tenderipg
procedure by undertakings linked by a relationsiipontrol or affiliated to one anothar,
without allowing them an opportunity to demonstrdkat that relationship did n@t
influence their conduct in the course of that temdeprocedure” (Case No. C-538/07).

The Provisions in their turn do not ensure an intial approach as, for example,
company which has started its operations recentlyrowvhich has not so far received
big orders and is not able to ensure remuneration qgial to that provided by the
leading companies working in the industry is automacally excluded from further

procurement procedure without granting an opportunity to provide reasons for the
eventually objective incompliance with the Provisiaos.
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2. Latvia has quoted the minimum monthly wage andntim@mum hourly rate (Cabinet of
Ministers Regulations No. 791). The provisionshed PPL in question in their turn present
legitimately unjustified additional requirement aeding the amounts of salaries for {he
tenderers/candidates.

3. In practicethe company code under NACE Rev. 2 could differ fnm the actual sector
of business of the company as this classificatioraf been established for statisticgl
purposes.Thus, NACE Rev. 2 is the statistical classificatmneconomic activities (the
development thereof is based on the European Refinand Council Regulation (EC)
No. 1893/2006 of 20 December 2006 establishingthtstical classification of economlic
activities NACE Revision 2 and amending Council &agion (EEC) No 3037/90 as well
as certain EC Regulations on specific statisticahdins).

Moreover, on 16 March 2011 th& Division of the Constitutional Court started preding in the
case No. 2011-05-01 "Regarding Compliance of Se@fbParagraph One Clause 6 of the Pyblic
Procurement Law (PPL) with Sections 91 and 10%hefGonstitution (Satversme) of the Republic
of Latvia”. The complainant considered that the\ebolause of the PPL is contradictory to the
principle of equality and non-discrimination comizdl in Section 91 and to the right to property
stipulated by Section 105 of the Constitution & Republic of Latvid.

[l CONTROL OF PERFORMANCE OF PROCUREME NT CONTRACTS

The Directive does not provide regulation of thefguenance of the public procurement contragts.
Performance of contracts and supervision of théopeance thereof is not regulated by the RPL
either. Thus, the process of performance of theyrement contract (including compliance wjth

quality requirements, scopes of works, completi@adiines and compliance with financjal
provisions) is left exclusively at the discretiohtbe contracting authority. Taking into accodnt

that during the procurement contract performanoegss the contracting authority operates infthe
capacity of the subject of private law, this cob&lgenerally acceptable. Howevesmplications
arise in the event the terms and conditions of theontract are amended during the period of
performance of the public procurement contract. Ths refers especially to change of the
contract price.

In the caseCommission v Francethe Court of Justice of the European Communitiescated
that amendments to a public contract are deemdx teuch that require organisation of a new
procurement procedure, if such amendmedgsnonstrate the intention of the parties tg
renegotiate the essential terms of the contracthe following conditions are deemed important
(material) amendments that demonstrate the interdgfothe parties to renegotiate the essential
terms of the contract, according to the dasessent Nachrichtenagenfur
1) amendment to the contract specify such provisiavisich, if included in the initia
procurement procedure documentation, would havaifted a wider range of suppliers [to
participate in the procurement procedure, or wdwdsle permitted selection of another
tender instead of the one presently designated,;

2) amendments to the contract considerably expandatige of purchased services (and [the
supplies, respectively) — the area of validitylod tontract is considerably expanded;

4 Regarding Starting proceedings for the Case NolZIBt01 . Latvijas \estnesis 18.03.2011 44 (4442),

http://www.latvijasvestnesis.lv/?menu=doc&id=227362

® Case C-337/98 ommission v Franci2000] ECR 1-08377, para 44, 46

® Case C-454/0&ressent NachrichtenagenfumbH v Republik Osterreich (Bund), APA-OTS Oritiend-Service
GmbH, APA Austria Presse Agentur registrierte Geraschaft mit beschrankter Haftymara 30
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3) the economic balance in the contract performanoegss is being inclined towards the
supplier, which was not provided for in the initiarding of the procurement contract.

v LIABILITY FOR VIOLATIONS OF THE PROC UREMENT PROCESS

As a result of violation of the PPL the purposescsed under Section 2 of the PPL are pot
achieved:
1) to ensure openness of the procurement procedure;
2) to ensure free competition for the suppliers, alé ageequal and fair treatment thereof;
3) to ensure efficient utilisation of state and loggvernment funds by reducing the
contracting authority’s risk to the minimum.

Considering the importance of the achievement ef dbhove PPL purposes to ensure releyant
public procurement procedure, it is hecessary teyagle the persons who are responsible fo the
lawful conducting of public procurement procedut@gerform duly their obligations within the
scope of procurement procedures and in relatioredfe

Presently the most widespread violations of thdipydnocurement procedure are:
1) evasion from the application of the public procuestnprocedures stipulated under the
PPL (division of the estimated contract price imtgaunsubstantiated reference to conduct

of procurements under Part B of the PPL);

2) preparation of the procurement documentation (teretpulations) with the aim to ensure
that only a single particular supplier is able toyide compliance with the requirements
of the above documentation.

Moreover, violations can be also established dftercompletion of the procurement proceduie —
during the performance of the contract when thetraoting authority permits that the suppljer

fails to comply with what has been stated as altreduthe procurement procedure (contract
breaches, increasing of the contract price, etc.).

Presently Sections 166166 of the Latvian Administrative Offences Code stiel
administrative penalties with respect to the pulprocurement procedures for the followipg
violations:

- unjustified narrowing of the range of tenderers;

- creation of unequal conditions for tenderers;
- failure to ensure openness or confidentiality;
- incomplete or misrepresented documenting of theyssment procedures.

The penalty stipulated for the above violationgither a warning or a fine not exceeding LYL
200.

Vv FUTURE INOVATIONS
5.1. Experts
5.1.1. Experts in procurement commissions

Section 22 Paragraph two of the PPL stipulates thbén establishing the procurement
commission the contracting authority should enshat this commission is competent within the
area of procurement for which the contract is aedrdhe procurement commission may
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invite experts for the performance of its duties Experts, in their turn, are not the members$ of
the procurement commission. It follows from the R#gulation that experts are invited as third
parties to the procurement whereby they expreds dip&ion in the area of their specialisatipn

while this opinion is not binding on the procurememmmission when it passes the decision.

Not being the members of the procurement commisierexperts are not public officials in the
understanding of the Law on Prevention of Confhicinterest in Activities of Public Officials. At
the same time, however, with respect to the prémeraf the conflict of interest, experts gre
governed by what is stated in Section 23 of the Bt the members of the procuremgnt
commission and experts must not represent theesitenf a tenderer or candidate and must ngt be
related to a tenderer or candidate, and that tlae lan obligation to sign a confirmation that
there are no such circumstances due to which it beageemed that they are interested in|the
selection or operations of a particular tenderezamdidate, or that they are related to the same in
the understanding of Paragraph one of this Section.

In the understanding of the PPL the procurementne@sion is the main body driving the
procurement procedure. The procurement commissiowiges for the development of the
procurement documents, documents the progresseogbribicurement process and is respongible
for the progress of the procurement procedure. grbeurement commission selects candidates
and tenderers and evaluates the tenders subniittedof. The decision of the procurement
commission is binding on the contracting authorityif the procurement contract is awarded.
It follows that conducting of the procurement amhgistently due performance of a function|by
the contracting authority in relation to the praauent object and efficient utilisation of state

funds over a period of 5 years (in the case of sugpd service contracts) or over a much longer
period in the case of a works contract will dependthis decision. Therefore it is of national

importance and essential for the achievement opthiposes of the PPL (especially for effecﬂive
utilisation of state and local government fundsrégucing the contracting authority’s risk to the
minimum) to ensure thatny procurement commission is competent in the areaof
procurement it has to conduct.

5.1.2. Experts at the PMB complaints examation commissions

Section 82 Paragraph one of the PPL specifies ¢batplaints regarding violations of the
procurement procedure are reviewed by a complakdsination commission consisting of thfee
members, established by the PMBe members of the commission are the PMB official§ o
examine complaints the PMfBay invite a procurement specialist or an expert. Paragrayhdf
the same Section states that the specialist oexpert participates at the meetings of the PMB’s
complaints examination commissiaithout the voting rights and expresses for the commissjon
an independent professional opinion regarding #uotsfestablished during examination of the
complaint or provides an opinion regarding any tjopes made by the commission. Considerjing
that part of the public procurements are of a tedthly specific nature, calling as a result, for
special knowledge in assessing their complianch thié legal requirements, FICIL recommends
introduction of respective amendments to Sectionf88e PPL.

5.2. Establishing an Electronic Platfan for Organisation of Procurements

According to the Green Paper on expanding the @isepyocurement in the EU (SEC(2010)
1214) (Green Paperk-procurement is used with growing frequencySeveral Member Statgs
and regions have introduced the e-procurement magstiat are suitable for all electronic
procurement procedure stages at least with regasthhdard supplies and services. Other sysiems
are more intended for the implementation of th&t farocurement stages — it is possible to publish

" Green Paper on expanding the use of e-procuréméms EU (SEC(2010) 1214)
http://ec.europa.eu/internal_market/consultationsst?010/e-procurement/green-paper_lv.pdf
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advertisements and provide access to the procutednenmentation online in 25 Member Stafes.

Several well-functioning systems are based on aetnafce-procurement provided by third partles

using the net. Such platforms often offer theirreeprement services to several organisatipns.
Separate contracting authorities have access tovatg place on the web where they can define
their users, processes and results. Administradsiosome systems is provided by public se¢tor
agencies while administration of others is ensurggrivate sector companies; the contracting
authorities pay for those services according ttaadard rate or per each instance of use.

Portugal can be mentioned as a positive examplgenéral implementation of e-procuremgnt,
with application of electronic devices in organisatof the stages of the procurement procedure
up to awarding of the contract having been made daiany for the majority of publi¢
procurements since 1 November 2009. Tl contracting authorities conduct procurements
faster and it is expected that the administrative @vings will reach EUR 28 million annually.
According to the calculations made by the Europ€ammission, if e-procurement was fully
available and more widely used, it could save eupnto 30% of the public procurement
expendituré. Other Member States have also made certain stagesstruments of the &-
procurement procedure mandatory at the nationall,ldgr example, Cyprus, Belgium and tEe

Netherlands have implemented or plan to implemeamdatory announcement of procurement
opportunities via certain platforms. More extenswefficial data show that many contracting
authorities and market participants have implentitansfer to e-procurement. A transitiopal
period was also introduced in Lithuania during vishit was advised to use the electropic
procurement form.

E-procurement in Latvia is presently being implemeted in the form of a dynamic
procurement system specified by Section 66 of the PPL. However, aticg to the definition o
the dynamic procurement system presented in Sedti@dause 2 of the PPL, this system is
applicable for purchases that are frequently usedpliant with the contracting authority's
requirements and widely available on the markefllows from the definition that the dynanlic
procurement system (an entirely electronic procer@nprocess) may be used for standardjsed
procurements, which is a situation analogous toothigation specified in Section 16 Paragraph

2' of the PPL for the direct public administratiorttearities to purchase products and service$ by
choosing the same from tldectronic catalogueof the state information system managed Qy a
centralised procurement institution, namely, tha&Regional Development Agency. Accord|ng

to Annex 1 of the Cabinet of Ministers Regulatidves 1241 of 28 December 2010 “Regulatigns

of Centralised Electronic Procurement” the groupspaducts purchased according to suich

procedure are office equipment, software, officgpgsa medicine, computer hardware gnd

accessories for printing equipment. Consideringahevementionedapplication of electronic
procurement is comparatively narrow, though.

According to what is stated in the Green Papgplication of the above e-procuremen
presents the following positive aspectsyhich FICIL also agrees with:

1) Better accessibility to procurement processes aauksparency thereof

E-procurement systems may be configured so asftomnthe suppliers on the procuremgnt
opportunities within a particular area and ensummediate access to the procurement
documentation. In this way the procurement protesomes more transparent. As a result,| not
only a comfortable situation is created for supplibut it also helps to improve supervision| of
public procurement and general effectiveness tliereo

8 European Commission:Regarding Online Use of PubivicesLatvijas \Vestnesis, 04.03.2011 36 (4434)
http://www.vestnesis.lv/index.php?menu=doc&id=228&kidiens_id=9992
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2) Reduction of administrative expenditure and acaglen of the procedure

By abolishing the “paper” system it is possibleatzelerate the public procurement procedure
to make it more effective both costs- and time-wise

3) Effective procurement management

4) More extensive engagement of foreign (other EU Menthtates) suppliers in th
procurement procedures

E-procurement can reduce obstacles related toighi@nde and lack of information and facilitg
wider participation thus extending the range ofspextive suppliers and expanding mark
Easier access to information on the procuremenbrppities and a rationalised organisatior
the procurement procedure will facilitate participa of foreign suppliers in the onlin
procurement procedures.
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